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U
n March 19, 1987, the Food and
Drug Administration (FDA), pro
posed regulations under which

investigational drugs and biologics might
be made available for treatment outside of
the clinical trial setting. The final rule on
treatment use and sale was published in
the Federal Register on May 22, 1987.1 •

These regulations, which went into effect
the following month, represent a formal
ization of a process that the FDA has pre
viously employed for some drugs prior to
final marketing approval.

In the past, drugs undergoing clinical tri
als under an Investigational New Drug
(IND) exemption have been made available
outside of trials when early clinical evidence
appeared strongly favorable. For example,
nifedipineand verapamil (calcium channel
blockers), and zidovudine (AZT) were all
granted treatment status prior to final FDA
marketing approval. In fact, 20,000 patients
were treated with nifedipine, 5,000 with ver
apamil, and 4,000 with zidovudine prior to
marketing approval of their New Drug
Application (NDA).2

The treatment IND regulations specify
circumstances under which the FDA will
consider a request to make an investiga
tional compound available for patient
treatment outside of a controlled trial.
However, such requests must meet the fol
lowing criteria:

• The drug is intended to treat a serious or
immediately life-threatening disease.

• There is no comparable or satisfactory
alternative drug or other therapy to treat

the intended population's stage of disease.

• The drug is under investigation in a
controlled trial under an IND, or all clini
cal trials have been completed.

• The sponsor of the controlled clinical
trial is actively pursuing marketing
approval of the drug with "due diligence."

The FDA Commissioner may deny a
request for a treatment IND if available
scientific evidence fails to provide a rea
sonable basis for concluding that the drug
may be effective for its intended patient
population, or if a drug may expose
patients to an unreasonable and significant
additional risk of illness or injury.

The FDA's definition of an immediately
life-threatening disease is one "in which
there is a reasonable likelihood that death
will occur within a matter of months or in
which premature death is likely without
early treatment." Examples cited in the
Federal Register of immediately life
threatening diseases include "most
advanced metastatic refractory cancers."
Examples of serious diseases include
"advanced multiple sclerosis" and "tran
sient ischemic attacks."

Treatment protocols for IND drugs may
be submitted to the FDA by the sponsor of
the drug. A licensed medical practitioner
may also submit a treatment IND to the
FDA if the sponsor of a drug is unwilling
to establish a treatment protocol under the
IND regulations.

A more controversial section of the new
regulations permits sponsors to charge for
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the investigational drug provided under a
treatment IND if there is adequate enroll
ment in its ongoing clinical investigations.
However, such charges are not permissible
without prior written notification of the
FDA, and the sponsor may not commer
cialize an investigational drug by charging
prices greater than those required to cover
its manufacturing, research, development,
and handling costs.

KUDOS AND BRICKBATS:
RESPONSES TO THE PROPOSAL

The FDA received a great many com
ments following publication of the initial
treatment IND proposals. The vast majori
ty of medical professionals were supportive
of the concept of making available "break
through drugs to desperately ill patients
when no other alternative therapy exists."2
The FDA concluded that the comments it
received reflected a "broad public support"
for its initiative to provide promising new
drugs to very ill patients "as early in the
drug development process as possible."! At
the same time, however, serious concerns
were expressed about the exposure of
patients to potentially untested drugs, how
the new rules might affect the drug devel
opment process, the potential for delay in
final drug approval, and the sale of investi
gational drugs with the attendant issues of
equity, reimbursement, etc.

The FDA decided that such concerns
were of significant merit and, as a result,
changes were incorporated into the final
treatment IND rules that both support the
goals of the initial proposals and reduce the
possibility of abuse. The final rules includ
ed such elements as a definition of what
constitutes an "immediately life-threaten
ing" disease, the need for compliance with
informed consent and institutional review
board regulations, and clarification of the
requirement for sufficient scientific evi
dence to permit reasonable judgments
about a drug's efficacy and the potential
exposure of patients to undue risk.

CLINICAL TRIALS AND
TREATMENT IND

A recent editorial in the Journal of the
National Cancer Institutes raised the issue
of the treatment IND's potential negative



Over time, observation will either lay
those fears to rest or necessitate a restruc
turing of the process.

THE PAYMENT QUANDARY

The issue of charging for investigational
therapies is more problematic. A propo-

There is little doubt that if
patients are required

to personally bear the costs
for investigational drugs,
the opportunity to receive
such therapy will not be
equally available to all

nent of so-called "patient funded research"
wrote in the New England Journal of
Medicine that this action by the FDA
"confirmed the validity" of his institute's
position (i.e., that it is appropriate to
charge patients for investigational thera
pies).' Although, to my knowledge, this
analogy has not been further pursued in
the medical literature, the author's com
parison between the new regulations and
his own viewpoint is disturbing, because
the concept of patient-funded research is
opposed by many medical professionals>
6.7 It it also at distinct variance with the
attitude of some leaders within the medi
cal community. For instance, the editor of
the New England Journal appeared on
national television to express his disap
proval of such a practice.

There is little doubt that if patients are
required to personally bear the costs for
investigational drugs, the opportunity to
receive such therapy will not be equally
available to all. The FDA has pointed out
that although the opportunity to charge for
both investigational drugs and medical
devices has existed in regulations since
1963 and 1980 respectively, no significant
problems have arisen in the past. In addi
tion, the Agency has noted that disallowing
cost recovery when drug sponsors consider
it necessary may mean that no patients
receive such therapy. However, this posi
tion seems unlikely to mollify the criticisms
of those who emphasize that patients must
have equal access to new therapies.

Reimbursement for charges assessed
under a treatment IND is another unre
solved issue. Although the public assumes
that its insurance carriers will reimburse
for the costs of medical care, few insurers
will pay for investigational treatments. An
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pose of administering such a drug. Take,
for instance, the case of a relapsed
leukemia patient who is admitted to a hos
pital and, during that admission, treated
with an investigational agent. If it is
determined that the patient's medical con
dition necessitated the admission, the
admission is covered.

TREATMENT IND'S
IMPACT ON CANCER
PROGRAMS

ACS Sponsors
Nursing Conference

The 21st Annual Great Lakes Cancer
Nursing Conference, sponsored by the
Michigan Division of the American
Cancer Society (ACS), will be held on
October 18-19 at the Clarion Hotel in
Lansing, MI.

The two-day program, entitled
"Oncology Nursing and Cancer
Treatment: Coming of Age," will
focus on current clinical practice and
treatment issues of concern to oncolo
gy nurses. Application for continuing
education credit has been made to
both the Michigan and the National
Nurses Associations, as well as the
National Association for Practical
Nurses.

For further information, contact:
The American Cancer Society,
Michigan Division, Inc., Director of
Professional Education, 1205 E.
Saginaw St., Lansing, MI 48906.
Phone: 517/371-2920.

cerned are CMV-Ig, trimetrexate, and ifos
famide. CMV-Ig, as described above, is
approved for treatment use in renal trans
plant recipients who are CMV seronega
tive and who have received a renal
transplant from a seropositive or indeter
minant donor.

Trimetrexate, with leucovorin rescue, is

Cancer programs
have patient populations

that are particularly
likely to utilize

available new drugs
or biologicals

under a treatment IND

approved for treatment use in HIV posi
tive patients (by ELISA, HIV culture, or
p24 antigenemia) who have documented
pneumocystis carinii pneumonia, and who
have demonstrated serious intolerance to
both pentamidine and trimethoprim/sul
famethoxazole. Ifosfamide has received
treatment approval for use with Mesna in
combination with cis-platinum and VP-16
or vinblastine in patients with refractory
germ cell carcinoma.

Although there are several treatment
IND applications currently under review,
it does not appear likely that a large num
ber of antineoplastic agents will be
approved for treatment use in the immedi
ate future. Drug sponsors may perceive
possible disadvantages in applying for
treatment IND status.

As yet, it has not been determined if
treatment use will increase the liability of
a treatment IND sponsor. Unanticipated
toxicities that are seen in the treatment
group, but not in the clinical trial group,
could complicate the approval process.
Furthermore, if the sponsor chooses to
charge for the drug, and the eventual
charges after final approval differ-which
is likely-they are at risk of being per
ceived as having taken advantage of either
patient population: the users under the
treatment IND or the users after marketing
approval. (Parenthetically, it is interest
ing to note that the manufacturers of
trimetrexate and ifosfamide are providing
the drug without charge.)

As a result, although the new regula
tions, which make investigational drugs
more widely available under treatment
protocols, could conceivably have a sig
nificant impact on cancer programs
-analagous to the impact of the treatment

26

REFERENCES

I Tile Federal Register, 52(99). pp. 19466-477. 1987.
2 Young. F.,et al. The FDA's New Procedures for the Use of
Investigational Drugs in Treatment. lAMA 1988.259(15):
2267-70.
3 Wittes, R. Noninvestigational Uses of Investigational
Drugs: Some Implications of FDA's Revised Regulations.
(ed.) r. Nat'!. Cancer lnst. 1988.80(5): 301-4.
4 Oldham. R. Patient funded cancer research. (c) NEJM
1987.317(3): 172.
5 Garret, R. Patient funded cancer research. (c) NEJM
1987,317(3): 172.
6 Sutter, M. Patient funded cancer research. (c) NEJM
1987,317(3): 172.
7 Havranek, E. Patient funded cancer research. (c) NEJM
1987,317(3): 172.
8 Monaco, G. and Gottlieb. M. TreatmentlNDs: Research
for Hire? lAMA 1988,258(22): 3296-7.
9 Holohan, T. Referral by Default: The Medical Community
and Unorthodox Therapy. lAMA 1987,257(12): 1641-2.




